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IN THL S8UPELME COURT OF THE STATE OF ARIZGUA

FARMERS INVESTMENT COMPANY, a
corporation,

Poetitioner, No. 11439

vSs. ANSWER OF INTERVENOR-
RESPONDENTS

PIMA MINING COMPANY, a corporation;
ANDREW L. BETTWY, State Land Commis -
sionexr: STATE LAND DEPARTMENT: THE
HONCRABLE ROBERT O. ROYLSTON, Judge
of the Pima County Superior Court;
and THE PIMA COUNTY SUPERIOR COURT,

Respondents.

Intervenor-Respondents AMERKICAN SMELTING AND REFINING
COMPANY, DUVAL CORPORATION, DUVAL SIERRITA CORPORATION, BOYD LAND
AND CATTLE COMPANY, AMAX COPPER MINES, INC. and THE ANACCNDA
COMPANY, as partners 1n and constituting ANAMAX MINING COMPANY,
a partnership, and ANAMAX MINING CUMPANY, answer the Special
Action Petition to the «xtent reforable to Potitioners as followe:

- ERST DLUENSE

PR —

T

4 to Paragravh 1, Petitioners admit that Pima Mining
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Cempany ("Pima") is-an Arizona corporation engaged in the mining
business in Pima County, Arizona. Petitioners admit that Farmers
Investment Company {("FICO") 1s an Arizona corporaticn engaged in

farming, and on information and kelief allege that it is princi-~-

el et g - AR 2y -

pally engaged in growing pecan trees,
1]

As to Paragraph 11, Petitioners admit the allegations
relating to the filing of Pima County Superior Court Cause No.
116542 and as to the identities of the parties-therginQ Peti -
tioners deny that Count IV of FICCO's complaint in Cause No, .
116542 is the only cvlaim made by WICO in that cause material Lo

this vetition.
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1l
P&titionefu admit the allugations o Faragrashs 111 ind
IV relating to the Uanta Cruz River and the designation of the
Critical Groundwater Arca.

Iv

Ay G oL o T A e e o i eyl n e ke B O T T T o L e g,

As to Paragraph V, Petiticners adm:t that FILO farms

approximately 5,000 acres of its land in the upper Santa Crus

el gl Pl S s AR A A e A - T

Basin as a pecan orchard. Petitioncrs deny that the pecan

b B s -, e o G

orchard has been appraised by a competent appraiser as havinog a

value of §$50,000,000.00 and Petitioners allege on information i

S

and belief that the orchard i1s wortir loss than hatf such sum.,
v
As to Paraqgravhs VI, VII, VIIiI, and I¥, Petibioners
admit upon information and belief the allegations of fuct thercin

relating o Pima's gining owerabion::.

-
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HAS Lo aragrapns L, Wi, b, and NITVI, reritioners

admit the alleuations relating to Lhwe vroceedings in Cause No.
i L - 4 " S A 3 ' -, A s -1 w3 - T T A e * L oy - .-+.. ) e ~ ’; r' . O " ST " E *
116542 resuiti Lo Larbtial SUlded sy jaddgliient Leans antered

against FICO, but allcecygce that there--as here--2I00 has indjected

o el I, P oo Vet ey e T - gl L ik A R s L

Lssues relating to the other Counts of FICD's complaint and

phermmte = iy

L | e

amenaments thereto.,

‘-.,_;," I I

sll of Petitioners industrial consumptive uses of

water, oxcept small aumounts used for dusit control such as would

be de minimis, ocdcur on property which overlies the common baSin:
ground water supply. The ultimate consumplive QS& OCCurs on
property which 1s entirely within or immediately adiacoent and_
closely proximats to the critical ground water area,' All water
not consumptively uscd by Petitioners 1s returﬁ@d to points

within the critical area.,
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A5 to Paragrapin XIV, PﬁtitiOﬁcfs'deﬁg tuas cmd AOC S
not nave an adéquate U speedy reedy by appeal and allege that
FICUO's remedy by appcal 138 proper, paailn, speedy and adequate.
Detitioners assert that tnls court suould refuse o take juris-~
diction of this matter as a Spoecial Aetion for the reason that
the conclusions alluded to by ©ICO as to CAP water and sewaygc
affluent and the other conclusions of fact and law, ali of which

are controverted by Petitioners, if germaine to tne tssue of the

litigation, as FICO allegas, could znd should e prosentec o

the Superior Court, :

Lt , | R P - . P T SO PR
AT {'Jﬁly Appronr cate forum oy boo re :aulu CLon
[ . - i - : . " g N L e . - -,'? E s A “ o e e .il‘
of these and the plethora of genuins LesUsS - ALlYeady «Xisting Ln
R o } y o . *
FICG's pending action.
SECGID DIPELSE
Poetitioners allege Lhat si00¢
{: b y 1 Tyee e B2 I L S e L PRt T oy boaa g b PURIE S P R BT LR 0T WA t@r
QX niier MmNl ”.Lj COJ-‘.IJ(J A QUL W AL S U0 DA% 74 4 L M Vs ey NS I-. LA B N T LT M v .
: .y - - .. S U L fey v ; q . (2 g g LY g
1n said groung watery asin, Ly oamplng O watel (Xo0m Woeeib
e o Y vy IOy 5 T i s e 1oy By sl nrmnr g a2y ooeaar ho
t t:. ,L % Ln 5 d Vf _i (S h-i rl{.i . ot ;-I{" e -y VI ke {..- \_..1 LA S [ - ek L..'?'-F f | I g BN | t...- * Y et T A N

annual recharge of wacor inte the nasin, lowering the wawer talbile

=

and depleting the reservoar of supply by mining the watee, all of

which facts wore well known Ly IO,

1l

From and after 195¢, F100 tas boen awvare of tho acti-~
vities of various Petitioners in connecitlon with the development
of thelr open pit coppeor mines and ore reduction facilititﬁs,_ and
has Leen aware that Petitionoers war&.makiﬂq and cvntinuing to
make an enormous investient on excoss of $600,700,000.00 in con-
noction therewith, FiCu neverthelass talled to make any Sut:h
clarm or assert any Hach riaghts agaiast

Petitioners., In reliance

uponr the alforesalild conduct ot FICO, Petitioners continusd with
the development of their open pit copper mines and ove reduction

\
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facilities and the axponditure of hundreds of o ilions of gollars

incident thereto. 7Petitioners were misled Ly Fidd's zilence arnd

failure to assert 1ts alleged richits., Petitioncrs would nor have

proceeded with said development and expenditure <f money without

a determination of theilr rights had FICO given PFetitioners notice

of the claims or "rightsg" 1t now asserts.

ITX
The wells from wiilch Petitioners have been taxing water
are the only practical and economical sources of water available

to Petitroners for use at their rospective covper

facilities,.
IV

By reason of FICOD's conduct, which is inconsistent with

—-aa 2
- .
o

the claim it i1s now making, and Ly reason of Petitioners' reli-

ance upon such conduct and the onornous damage whiclh will result

to Petitioners if FTICC 13 wvermittod to repudiate 1ts former corn-

o S W 3 *
o LN | s
r .l-r .""'i-':; e ?1 ‘lu-.l E“J .-.i-l- t-"

duct, FICO 1s now e¢stovped to ascert the oW claims.,

THLRD QEFENSE

FICO has been guilty of laches and unreoasonable deiay

in bringing this Special Action i thaz Petitionc commenced

-

rs

thelry respective beneficial industrial usces of porcolating watbes

from i1ts wells, as long ago as 1956, while exploring and drililling

the overtodies, and have so used such water continucusly and

openly since that time, as FICO well xnows. Subseguent to that

time, Petitioners have openly and for all to see made a capital

investment of more than $500,000,700.00 in romoval of overburdos

in their open pit copper mines and in construction of and addi-

tions to their mills, copper concoantrator and related faciiititien.

The continuous use of water and IMMONSoe aind cons

tinuing invegtment by Petitioners at their mines were well known
ey FICO, which made tio assoytion aiainst Peotitionors

o Boe he aea ~ + ) Co _— S - o AN I A B y - T
righes as 1t now claims, Sl s <0 lonce [or thogo
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1 w1ll have greatly urejudiced rPet:itioners siould FICL': lace - i
assertea rights dostroy Petitioners' invesiment .

FOURTH DETENSE

FICO han beon guilty of laches and unreascnable delasy

]

1n bringing this Urecial Action in that from the comnencemunt of

gt

the respective mining operaticns Petitioners have openly and for

o e ab T sy W e L i FTy i L TR Lo X R ioTE Waer W L SR .

all to see used state leases granted for storage of hundreds of

millions of tons of waste rock and cuiline. The arcas under
state lease used Ly Petitioners ure now the only practical and

economic waste disposal areas available to Petitioners. The use

—rall

of the premises by Petitioners was well known to FICT which made

AT T ul Btk P i oy Y T - kel e, T TR O L L e

no assertion against Petitioners of invalidity of such leases.

market value of such lands, and with each 1loase renewal term,

ot e PO s YL o T s T Ty ) e

Petitioners continue to pay rentals egual to the full fair mavrket

M R

- dpd X YLy

value of the lands.
LW ODESIMIS
Potitioners aave <ach 1avested m:ilions of dollars oo

the purchase of agyricultural lanas 1n tiae Critical Groundwater

Area which werc then irrigated and in advricultural production,

T T R e el F o U el el b Do D eroiye g e P PR el e O e R e b

and have retired said lands from irrigation. By so doing, Pet.-
tioners have very substantiallyv reduced the agricultural over-

draft on the water supply, and have 1in offeoct added thousands of

acre fect annually to the water supply ftrom which FICO pumpes.

L

13 Petitioners have paid as rentals sumsg excecding the full fair
I
l

SIXN'YTH DEFILET
g o ol e el - sl al P R i g e e Rl eyt

1
4 4

E

. a
Petitioners allege that Lhoir tarinog. ol water from ito |
wells in sald coritical arca and use of such wator at their '
:

!

i

T

rﬁSPECtiVﬁ coppoer ore reduction facilities has boen open, auvpar-
cnt, notorious, continuous, hostile and adverse to FICL and to

noext preceding the filing of thig action, whoreby FICO's allewod

""""'""-mmm“.-uuh-. = . .

o L ' ' X ' a + _ e § L _ - x L NP P R
32 claim 1is barred by the provisions of Aricona Revised siatutes

A
o1l } St

e iy Py i

i 41l other persons f{or a period of more Lhan ten consecutive years

S P o ——————_
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2 ‘ SEVENTH DEIENSE

3 i!l E‘ICO i:&s_ not E%I’ii:lj_':;;'l—;::*:;i tu the eguitable-rol lefhl@f it
4{! seeks, dflto aﬁy relief from this Court, because FiCO is guilty
5i§ of laches. Petitloners swecifically allege that FICO has known
5_: cof the uses and proposed uses made and to be made Ly Petitioners

/ for many years. FICO furtﬂef knew that the water table of the

8 santa Cruz Basin has been lowering at alg-t{hea SiﬁCé-FLCO bvﬂdﬁ
S pumping water, and furthoer knew that Petitioners had invaested

10 or were in the process of investing hundreds of millions of dol-
11 lars for mineral exploration and for vplants, mills, properties

12 and facilities for mining purposes. Nevertheless, in spite of

13 1ts knowledge of such factﬁ and »f other facts which make the

14 assertion of its present position unconscionable and ineqguitable,

FICO for many years has failed to take any action or steps to

-
n

ssert 1ts now claimed "rights.®

ELCGHTH DESLNSI

e, - k. e W iy e g Ay

Petitioners havi a vested nroparty right in and to any

percolating water underneath 1ts land, and vo depr.ve Petitioners

of making reasonable and oocessary use of said percolating water

weuld deprive Petitioners of their rights to due process of law
andeyr Article 2, Section 4 of the Arizona Constitution, and would
de:nrive Petitioners of theinry pro%pct¢u= under Article 2, Section

17 of the Arizona Constitution to not have its nroperty taken for

private use, and would denv Petitioners the «qual protection of
the laws guaranteced them under Article 2, Section 13 of the

arirzond Constitution.

MINTH D}*z*m*'f*fr

Petitioners have a vested propert right in and to any

percolating water underneath its land, and co deprive Potitioners

of making reasonal.le and nocoocsary use of sawd percolating water

wruld doprive Petitioners of their rights to due pr GCeBs o_f. Law

Ry g :M@w"ﬁ'. e

I,.l"""
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anad equal protection of law guarantooed them under Amendront V ano

Amendment AIV o of the Constitation of {he Unitod States.

el

TENTH DEFENSE

F1CO ;s noﬁzentiﬁlud to tho ﬁquitahiﬁ_relief which 1t
secks, because FICO has unclean hands. Petitioners have expended
large sums of money in acqguiring and developine their lands and
the percolating waters, and their waters aré pwut to a beneficial
and reasonable use for mining, milling and other industrial pur-
poses. FICO's consumption of water from the undergrcund SUpply
1$ much greatef tharn any of Petitionercs’ industrial consumption,
and depletes Petitionersz' water suppnly. The use of FPICO of these
perceolating waters 1s unreasonable, and i3 in further violation
of the rights of Petiticners in that the water 1s being wasted by
FICC. FICO has caused and continuss to cause lrrepavanle inijury
and damage to Petitioners by FICO's continued withdrawal and con-
tinued expropriation and waste ui tie ground waters.

DEWTLIPI e G
}.JEJI:J F it bW g it i .'[_...-'.,ih}.l:ﬁ

A P wramembniel o B S ey S Sy S b S v L P e P kI — N,

FICO 1s not entitlied to the ojuitallle relief it 5€0KS
because, were it entitled to redress, it would have an adequate
remedy at lLaw.

WHEREFORE, Pétitioners prav:

L. That FICO tale nothiny by 1ts Special Action

b

Petition.
2. That Petitioners we awarded their costs and dis-~
bursements heralin, -

3. That Petitioners have such other and further relief

as may be just and eiuitable.,
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ctfully submitted

CHANDL K, TULLAE, UDALL

=3 w1 o i iy el e yadey - 8 BEaplislolTE

Thomas Chandler

1110 Tr&nbﬁmQTIUH Building
Tucson, Arizona 85701
attorneys [or weviticnors,

BOYD LN
aND CATTLE COMPAKY, and ANAMAX

THE ANACONDA COMPALANY,

AINING COMPANY

_ nokﬁr
3673 Qﬁ't‘)};#‘ﬂ Firast Averue
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Jamnes W. Johnson

1700 First National Bank Piraza
1“% WGHE Washington Street
Piresnlx, Arizona 850603
Avtorneys for petitioner,
ODUVAL CORPFORATION and DUVAL

SIHRRITA CORPORATION
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MEMORAKDUM G POINTS AND F

LUHORITIES

Peticioners respectrully submit the following

E

wa i "_-'lr»'. hj."‘"
B A

Menorandum of Points and Aurhoriries N Supsort ol thoelry

Petition for Leave to Intervene.

This dispute began originally as part of Civil
Cause No. 116542 filed in the Superior Court of Pima County on
November 24, 1969, in which FPICO seeks to enjoin a1l water
pumping in the Sahuar:ita-Continental Critical Groundwater Are:
cy the mining companioes.

Petitioners pump water from lané located in

.-

the Sahuarita-Continental Critical Groundwater Arca for industr.al

use on their mining properties located in said Critical Arca and

in the. Sahuarita-Continental Subdivisior of tie Santa Cruz
Groundwater Rgﬁin*iﬁ_whic saild Critical Arsa is located.
Petiticners traﬁﬂpmrﬁhwate: from their wel]l fioclds to the:xr
mining and milling sitos t_-,a*::rﬁ'}:-_::;g thHéeir own arnd state lands -
pursuant to rights of way granted by the State Land Department.
nxeept ftor de mininus amounts ot water used for dust control in
the Duval pit, the consumptbtive usos ol Petitloners ocour on
thelry own properties located within vhe Sahuarita-Continental
Subdivizion, and all water not consumptively used is returned

to polints within the Sahuarita-Continental Critical Groundwetex

b

Arca. In addation, Petitloners own large tracts of agricultural

land within the Critical Area which they hava retired from
cultivation.

As appears Lrom this Memorandum, Y170 has
raisced all cf the issues So.ught o be raised by it speclral
Action Petition in the Pima Count, action below. .18 ;rﬂﬁﬁht
action 18 a device'by FICO to escape the proper jui codiction of

the Supertior Court which jurisdiction VICO itsclf  roked. As

( 204 ) }
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14 in any case involiving the reascnable usce docirine, thers are

; | .
‘ many rtactual aad loegal considerations goiag to the issucs of

resolution of these issues by trial on the moerits should not be
avoided by the rontrivaance cf « Petition for sHpecial Action.

“uartihicry, as a matter ©i law under thie reasgnabile usce

- ¥

§wlat 1s in fact a reasonable use. The proper and orderisy

water uses. Pima's well site lecase can in no way boe consiraed

108 as a sale 0f the water produced theroon. THE position urged oy

11 FICO would constitute an unlaviul taking of pPoetitioners’ orop2ri

vl

12 rights and denial of due precess and ¢gual protection oi tne 1aws.

13 Finally, it will be noted that FIC20 has made a number of false

14 statements relating to.tharavailability wf sowage cffluent,

| * , . 1

15 CAP watcer, and other coaultable iesues retab g Lo the gasco

16 (i below.

THIS COUPY SHOULD REFUSL U TAKE
SURILDT C”T Fa O':‘ THIS YATTE: A5 A
SURCLlan ACTION

'

A el i el Y ¢ e . T Tl g Sy i =

Wl ey Sy i g Syl W g e o T L T Wi Yy, W TS il e sl e i, S

Court, specifically nrovides t.at toe special 2stion 1s not

v, Y .. ' . PP T T oy L e
availabvle to litigants where bthers 1s an =@gually elain,

if:
Xy
"

B

the rules relating to soecial actions are not to be consitrued

25 as enlarging the scopo of the relief traditionally oranted undosn

26 the writs of certiorar:, mandamus and prohib.ition.

27 The S5tate Bar Committre nots wakes Lt tuite clear that
23 the special action rule was intended to combine the traditional
29 | writs into ong proceceding.

30 It must be conceded that prior to-the adoption -of Hdle

L%
ot

L, this court has been somewhat liberal o woyrmitting the oso

Jrlr

. ' v o e T L R fy b VN A B L SR TFAE S T i B A T B S oy 1 g
of exrLravsdinary writs crathor than rompirrrng th‘”J“t“ to taxe

Al
o
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doctrine and the Arizona Groundwatosr Code, A.R.S. $45-301 ot zer.,

Petitioners and Pima Mining Company are entitled to their oresent

i
20 x§ Pule 1, Rules of Procedure for spocral Actions, bSuprend
l and adcguate remedy by appeal. The rules goues on O prowvids Ll
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the appcal routc., See Caruso v. Superior Court, 100 Ariz. 167,

A

e o iy
e ey S e S i T . gkl m—

412 P.2d 463 (1306}, See ailzso Genda V. buper: 01 wourt, 1o

a1 v sl i

AL Ty d - ke e i o - ok

o
o
LN
o
o

|
, 24C, 439 P.2d 811 (1968), and state of Arivzona ex rel v, LR el
!

100 Ariz. 236, 403 9.2d 264 {1966). There are not any clear-ous

y criteria that have been estaplished Ly this court to guide one

Sy O WS

T M T, o gl Yy T o s BT

;
’ in de*termining whether a special action will lie rather Lhan i

apreal. The court has a wide latitude and oxorcises its disoro-

~J

tion in determining whether or not tc accept jurisdiction of i

-

bl R - F T AR e,

special action.

* HL’JW&-}"JE}T' .ti”li.‘:‘% court has never covidencod anyv intoeniion

e
4
T "
;ur"

+

11 §| abandoning the appeal orocedure in“favor of special autiﬁﬁ; AN

12 [ 1t would seem that before the court enercises its discraetlion in

‘urisdiction of a special action, FICU would

2
ot

}.fh

13 i favor of taking

a

“ I J . - ep Yoo sin e o L PO PO W F oy oy w I & -
14 ) he reguired to make a4 cl-ar showiug thab thore wag somethlng

15 1 unigque about his case that justified zoeclal dnd extraordinary
treatmont,

g . e L L X D e s o omon .. A S - .- - N S v oy o4 8
I L q{:}’ v Wl tﬁf} i E: N R R hre T S 'i.,fif{.;:."r:f S LA a-;:s}rf.?’ﬂ N i

Al Wb = T -t i b

; * . oy §a, - - o - L - RINCIRTI wd . - .y o R - ' T U TR R 4
18 action route hrings about a More prowot derormination ©F 4 CONULLC

B

f

|
*--:'

LTy g ar -2 ‘. " L - ™ . . ¥ ot - i .- 1 - . - X e wapd .* o _ - i-‘I - x o :
“han does an 3 R WIG A L,oao tnls rosull SaLlong never j i stiriios

o
F
i
(!
| 2l "
b

:; e T | 1
e ".-‘. ke

c1al Actign sroceedinyg rataey Lnan arno ap

Sar

O
&
o

- il

22 || strong showing that there is a cogent reason why he should be

{

!

|
20 |
21 In liaht of the princople that a litigant mast .eake o
23 |

given preferred treatmont, leot ue examine the reasons given in
24 ||  the petition for the court assuxing jurisdiction of this case

25 11 as a swoecial action.,

251; The reasons tendered by PICO san be found Lo paragrapt

3 - . ; . . . . - T 0 e - T
Al oot o Sty el TN e S A g Ty oy PR 01 1 S o™, vt SR A okl L Al = Tty Rt e Srene 20 AT o P WAL gl WA MPE 1 A Ly PR AL ] —il-__._ T A T o E i A T Y A e BT R TN Dy ¢ M e T e P I A s Ty AL WL £ i T TR, W T Pl e dﬁm’;ﬁkﬂ“’ gl G R R e E R LT R =

27 XIV of the potitron commencing 2t page~10 and. continuing throughn

?

ids !\ a portion of paac 140 The reasons yiven are numbered 1 throagh 3
i - : . . . = . 1

29 ‘ and will be bricfly dealt with on that order,

30 ' 1. | Conten l :’krlz‘fj et

i bl i i A e i il e il s i bl - =
1

sroject.  PLoo suguests that Of

31 Mirma and other mining company Jdofondoants do not contract for

e Uear, thils o owaltor will o onot be

} |
' - 1 . 5 . \ " = - = ' . ¥ & .
l R o wa b WL L -11..!::;* D PURR { T T
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2
3
4
5
&
7
8
9

10

11
12

T Rl i,

32

J—

sl pylem—

it

‘able for use in the milling processes. FICO avparently concludes

N T ke, n o — i - Vil kA
.

e &

avallabie. Furtnor, FICO insinuates that onous! CAN water 1o

- . - . - y L X : . : e - - : - . + ;:
avallable to mect Lhe ApproXimaie nceeds of the mines. Thore .- ﬁt?
presenl no reasonable assurance that that is true, nor is thero E

any assurance that the water will be of a chemical gquality suir-

| L

that since Pima claims 1t wonle e inequitable to enjoin its use
df érmuﬁﬂ'water to the injury of the economy of the State, tinis
matter needs early.;esolution and nence this cocurt should assume
jurisdiction of the coﬁtroversyJin~arspecial-action.procaeding.
But FICO cannot justifiy that conclusion. 1t would
seem obvious thal the broad eqguitable principles involved carn
only be properly applied after the lower court nas heard all
the evidence relating te the equities involved. It would also
seem obvious that if Pimia and other mining companies have the

legal right to use their underground water, they should not bo

e Mk e el e T S - el S I Y M e e s S AP gt A S e s I el o M Akt - ity o~ et ) okt Bt el 2 e I T g

required to contract for CAP wator. It wouud further seom oLvicus
that the record clearvdy roflocts that <0 mining activity 1s
ongoing activity and that later Cossimnic avallabllity of CAP

Y - 3 : I TR B Lo -y g 4 - b - sy g . e oy L A ST S
water -~ 1t conld not pC}E;f:;if; B el AL il bhefore 1985 = wroulid

r - - _ ﬁ_ i_"h_l"'\. " m:wﬂm‘m.ﬂ fm.ln“

‘.- v < * : 4 [ ' . -lr ; ., L : L P T ' rox B | ‘ - ; .“:I ‘- - I :- - - . - h » By 1" . .o
pe no Justifiacation tor ignorang ooustaile orinciples art this

e - - e g O oy N TR A T gt - . S ¥ . - vy I Y o
CclMe, and Cortalniy 10 Jushiriilatllon Loy giving thnis aspoect of

this litigalion upecral breatmont,

Ll o L A R e L % WSy

2. Scwage Difluenc.  The gacond reason givarn Ly X0 ;

for this court acoepting 1uarizdiction of this special acviorn will !
4

be referred to an the sewage offluont argument. A [air sammary ‘
of bthig arguament 3 that sewage ortiuent 1s availaple to Pima f
| . . - . :
and the other mining company defondants at a price of avproxi- g

matoely S3IN.00 per acre fooit, bul bocause the MLnIng cc:;rm;_mriix:%s;;
have not ﬁ:}{pfé&::M-d ___;;1{1}; real antaerest 1n contracting for thi-ﬂ
cffluent, the City of Tﬁﬂﬁmﬂmiﬁgﬂfﬁﬂyingluthﬂr alternatives for
the disposal of offlucnt and will maxe some docision as to itﬁ

use 1n thoe rooasondoly near future,  FICO then baldly assoris

L X

- oy .. . g Py omw ] oW N T TR o - g g o . Ry s
t— Ilﬁ:! t t !’1(: r‘ ? fD-rL {r 'I‘....-:- TJ’ {...,:‘ I.l -.-r J .l" o - * t :,".‘ .y ‘-r: !.r--- ﬁl {.ri rl £ a i fx#h{.p l *\j‘?f "LE }d 11 l":‘ :!

~f Pima's

}

|

, | , . ' - |

presont water uscs would e in the public intwerest as well as ,
|
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1

i

! _
1| FICO'S. Just how Tucoon's

‘, cation for this court accepting jurisdiction of whisz
; - h N
' bevond comprehension.

wny the effiluent problem makes the early resclution of

a i

i the legality of Pima's water uses a matter of public interest

| relates to whether tnis court should exercise 1its disceretion

0 0o ~J T N S W

in favor of accepting jurisdiction of the special action.
10 Any further attempt to unravel this effluent mystery

11
12

would be inappropriate. Suffice it to say that the affidavi

of Thomas Chandler and the excerpts of the Frank Ercoks deposi-

13 || tion clearly demonstrates thatrFICO completely misunderstands
14 | the facts in this area. It should be noted that Frank Brooks
15 | 158 the source of FICO's information concerning'the cffliuern
15{t problem.

b
17 In the first place, the «ltlaent 1s not now available

18| because the City 135 vresently contending in the Dow litigation

13 1 that Dow must take tihe bulk of the ¢ifluent pursuant O a contrac
20‘ which doog not explre until early 14975, The Cirty 18 1n 1o ROSL-
Elh; tion to contract with anvy person for the orifluent ét this time.
22 - In the second place, preliminary tesving by the mines has. shown
{ .
23Lr that the effluent i1s not netallurgically acceptable in scome of
24 : tho miiling operations, and, additicnally, the offlucent may be
l . o .
25 i hazardous to the employees working in the mills. In the third
26}‘ nlace, Broorxs has bheen aévisgd_by tha miginq company dﬁfénﬁaﬁts
27 that if the City makes a firm wrmpﬁééi Lo thé mining Cﬁmpaﬁf
28 1 defendants relating to their use of efflucent that such proposal
29 | will be given careful considoration if the material can be used
30 safely. It would therefore appear that whatever relevance the
31 eftlucnt argument might have becomes academic because the faf::_t:s

32 l upcn which the argumeat 18 Lesd Ao orproneous,

i ey i ety S
#l-'“
By N .
P
.
=
L
" 5

effluenct problem rivens intd justifi-

| |

15 left to one's imagination, unstimulated Ly the slightest hint
or suggestion on FICO's part as to now the efifluent problem

| |

P R e

-t

e AT ~ Ikl T

it iaagi-ngliey ey
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3. Trespass. The third reason FICO asserts for the

ekl S e S e S e A W ol o, . 3
-

court’'s taking jurisdiction is the continuing ctrespass or con-

W N

tinuing wrongful taxing argument. This argument merely states

T

a legal conclusion 3 to how FICO's rights are affected by Pima's

activity. No attcenpt is maude to demonstriate ow this assumed
injury or damage justifies the extraordinary relief FICO seeks.
It 1s not alleged that any vprompt resolution of the matter is

required to prevent irreparable injury, and in re¢ason 6 asserted

o 0 ~N O O

for invoking a special action 1t guite clearly appears that the

i
10 resolution of the issuc of commercial lease 306 in no way
11 resolves the overall problem since Pima and other mining defen-

12 § dants are extracting substantial amounts of water from the ground

-

13| water basin in arcas other than thwe arca ombraced by commercira

14 lease 906.

4. Waste of Stave Land. FIC0O nexi contends that tho

pumping of water from the land covered by comnarcial lease 904

amounts te a wagste i state land und a breach: of trust 1mposed

18 | by the enabling act and Lo 2 viclation of the statutes and -
)
i

19 constitution of tii State UL Arlzona.

Here again is a legal conclusion assertod witihh no

21 ||  attempt at -all to suggest why extroordinary rellel 1s 1in order

22 i even if the legal conclusion were valid.

—
-
ol

23 5. Tailing Ponds. FICO's argunient under 5 will be
24 referrcd to a3z the tailings argument. The most casual referencoe

251 to the record contained in FlCG's index tco appendix will reflect

26 d that count four of FICO's amended complaint, whici 18 the c¢ount

i
27 involved in the motions for summary Jjudgmert heard below, makes
28 % no reference Lo any state lcase other than commarcial lease 906.

29 || FICC now attermpts to use as a reason for Ltils court accepting

jurisdiction of this special action an lssue L{nat was not rarsad
axlow and never constdero~d Ly the ower court. e specral

32 l Act 10 n voehicle should at least Lo roserveo for Prsuads that wors

! ( 20¢ .‘5‘

L -y
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1 tendered to and duecided by a lower court and no cxpanded (A

lnclude issues raised for the first time in A poriiion for

2
3 special action.
4

. g’
-
e W

6. Trial Preparation. What is bLeing argued hore as
reason for this court grantinoe this unusual relief iz indecd
difficult to understand. A conclusion thatr - promgt diswositio:n

| . . 1d r¢

| trial preparation less difficult and more econcmically fcasiblc

5
6
7 of the cmntrovefsy involving comicrcial legse 906 would render
8
9

i

1s simply a ploy oy FICO. FICO has not at any time ever suggeste

10 that the resoluticn of this particular controversy would resolw.

i 14_4
™

11 the multitudinous i1ssuos 1nvolived 1n the proceeding ponding in
12 the Superior Court. What effect suamiing waroer from theo land

i ) N QA e L¢ Jo wouid ! @ Gl e rerall propion
13 covered by commaercial 1 900 uid have { overall probiom

14 would certainly nave o he detoermanes bHelow

T,
{+
[
-
"
i.-...-.l
(&

-+
N
gt
ol
[ 3

| |
l"'r‘ . . -t ey i, :' o .i. — . y & "':. Y e o . , oy * v L | - - ) - s : Ay . ,.::- t " q.. ,,' _.:_u '
15 Thore 1s no showing of any kRicd oan whoe rosooduonion of the 1gsud
Yo S R T L T s O Il T o T a3 e R
16 of commeroial leans 5070 woald subostancliallo sloor btrial proparoab)

- [ “y g L . . - I * . . _1. ‘*“ .
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. * . .o . » - P .

y P, T . - oy n g en Y _ - e ; To Ty o g g “ o, o o o L ST i T"'-...
183 | decide the uwrinoinal Sage, noy §. Lhnere arns, onowioor whdat b

L - oy - by S Hay o e “n ' . . e .o i By Ao e, v Py oo ! Ty . o e F £ - F I 2 .::_3 -: S, T et
19 | Proceealngs .on b lower court Couatd ot ooy o cedd L an QYO Ladnrs
20 *i i . - . Lt 1 T For e g P o . S = T TR "y 2 e s - R N TR 1’r -f“ T f- ‘-’r“p Py 1_:!
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21 ilgsue iavolwving commercliar lease 06

22 7 . Reasonatl e e, FIO0Ts arcument in squnport of its

., LIS -
1 sl st ablin-n S e Al i singiegk - -l Sy u il

. T a - \ an N T T W ey A W P [ T
23 seventh reascn why the court should aosume jurisdiction of the

24 mattor noeeds carcful attention.

e ey P N S, R T il

25 The issue of whetner ov aot a lease of state lana which
26 || inter alia, pormits the lessec to extract underground water {rom

27 |  underneath tho state laind 1o a transaction which the enabling

"

28 I act, conustitution of Srrizont and tihw statutes pox rimit 135 tne

29

coantral lasue thas was iLnvolved in PICGC's and Pira s metions

30 for summary judgment below. FIZ0 has attempted, both Lelow and

st i i vl .
i ye— T~

31 ? in this court, to weave into thal gsue another :1. ssue Lthat vitally

= & 4 % ol
3

i —

32 atfoects the rights of all saning company defendants below.  FICD
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argues that ccommercial lease 906 1s void for two rcasons:
because it involves a transaction equivaleht o a sale of the
rand or part_of the land, and second that it iz void because
water 1s being withdrawn from a critical grcund water arca for
use outside the critical ground water araa.

FICOG's amended complaint cluarly reveals that FICC
seeks an injunction against the monetary damaves from-all the
mining company defendants based upon the claim that the movement
of water from z point in the critical ground water arsa Lo a
point outside the critical ground water area violates
able use doctrine was ecnuncrated by this court, so FICO has nave
Pima a key isisue that affeons

woven i1nto 1ts controversy with

the rights of all other mining company defcadants below without

' ‘ “".. d e =g P ! i T B R "'; - {"' e A ;v, -: I+”"$.-;l,r 15 '.r'l-. w p Ty by o i . ' . l :: | TR I L o T
hav.l.nq Jjeine tnese Ccompsanies so tnat vhesc. :..,e-ulr.trl_é:_;. R COULG dnlbal t

their rights as parties to those vroceediagi.
Without arqguing the nicaties of collateral estopcli,

Tudircata, we sl

‘.- -; - [T r . I-' . - -. -l."" - "1 - :.-ﬂ T | - - - o, LA i ‘..-.:. Y by ..-- -:.ﬂ LF." iy,
of this particular i1szue by Ltn.s court would have a profounsd ofi o
: - - . » - “u i r b - T b ] - -*. ‘. =y . » r -y 1"
on tno lower court, 4nd upon Laber Droceedlngs hero.

f
=
W
L
|r|'-|l'i1'.
bt
L4

only involving Pima, intervention on the

sas e
would have been hoth unnecessary and inaroronriate, but it

clearly uppears that the basic purpose of the petition ig Lo

attempt to get a key 1ssue involved helow resolved Dy thesoe pro-

ceedings without permitting othar aftoect. i parties Lo exercise

their right to Lo
T+ should be here notad that :1n 1971, in action numbey

10486, FICC madge an attcemnt in a petition for original writ of

LT

injunction in Lais court to test the legality of transporting
water cout of a critical ground water ares without Jjolining s

partices other purties bBhe mateor in the trial cuoart.

It was nover intended that extraordinary relice! in the matlor
- b e
AR
o L&
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of a special action be used in this foshion, and this court
promptly rejected that petition.

8. Review ouf Trial Court's Ruling. FICO's assertions
contained in paragraph 8 are simply a statement @utlining'why
FICO claims the trial court's action was erronecus, coupled with
FICO's conclusion that such action was arbitrary and capricious.
Such other reasons asserted for the court accepting jurisdiction
have been previously dealt with, therc seemz to be no reason to
repeat them here.

surfice i1t to say that the showing reguired should be

made by facts and circumstances that clearly damaﬂshrahu that

¢
O

. - . . s T - B T L T O e T
B et [ UL DU FE — 8 R e i o R S T i R o P o o Q}ﬁ PR S BT A, Sy i e i e A AR Al A | TR W] T Ly WL T S ST e o e

the vehicle of awnweal is sc inadeguate as to require the court
give special treatment to this cace. It 1s roespectiully submitiod

that no such showing has beoen made.

LY
THE DOCTRINE OF RREASONABLE USE

e Y e TS e S, o el Solty-fulusealin, o gl e e B e, 2 —

. | D | T oy e Y e Cowiey e
Bocause 1i3sucs of state lang law ang water Law are Lo

tertwined throuchout FICO's Petit:ion, 1t will be difficult for

L1 2O

RELY T Y

this Court to ruls on the morits of vho Petitlion without also

* e o - e I = —

ruling on at least two Lssues which may be vital to and detertio-
native of the rights of FICO and tne remaininyg defendants in the

action now pending in Pima County. These two issues are glossed

over in FICO's Petition and are never precisely stated; but

upon which all of the issucs defined by FICO in 1ts Petition are
based.
These 1ssues are:

1. Whether any transportation whatever of water {rom

3 Critical Groundwater Area .s an unrceascnakblc use per se or

T et e

1

witether water may Le transferred outside a ¢ritical water darea

%
|
* ] i I
FICO's contentions as to these issues form tho basic assumptions ’
for the Limited purpose of reasonable use on lLands which also ‘

*-I-

overlie the common supply ag qQotinca Ly the Ltate Land Detarimont |

%

{

S ;

-y - | o {
!

;

i
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Petitioners contend that i1l lands

supply of ground watexr, as defined

pursuant to A.R.S, 545-308, regardicss of

Ly the Stat.s

whether

sverlying o common

Land Department

sueh lands lie

within or without a designated Critical Groundwater Area are

egqually entitled to the reasonable use

supply. This principle 1o expressed by this

Jarvis decisions and by tno

T IC

-

in those decisions. Liaces

Jarvis to sustaln its

s Al o iy - o 10

portation by the City of Tucson of water from

water Area. liowever, the i1ssue involved hare

the i1ssucs roils

involved in Jarvis. Ja

tion of water from a critical area 0O

from tae common supply. 1n other words,

Easin diversion as ovrcsed o an intranaisin

inveived here. Accordinglil, YIZO's reliance

"Craitical Groundwator Araa’ az oan automatico

v ] o - 1y " e e e . 1 .
19 miIsnliago IO sonvenlernt b

arns the Foaes

sahinarita~Continental sSubdivision oif wne

s¢ designated by the State Land Dooa

the common supply of groundwatcer toom wiich

waithmdraw water.

The second 1ssue nproceeds from thd

2. Whothor leage of a woli site

of water to be used o2ff the leaschold but on
tnoe gsame common suply of grouomndwater, as ded

. T - b e
3 BICH watnor.,

- - : ! -i . PR . a .- R . : -y % |
Since Petitionors coostong that all

Conanon supply of grouandvator g entltioed

. .y
7 Wer Loy

of water {rom

roUr T s

151derablL relil
vosition because Jarvis
a Critical
involv:d
& pointo o gompletely

Jarvis
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e dogotrine

yiment, 4a4s
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the common

dicta in the

many cases relied upon by this court

iiance upon
inVﬁl?Eﬁ the trans-

Ground -

ig differcent from

the tra Sﬁartd~
removed
invmlved a trans-

which 19

s bhe magico words
wolation to 1ts case

of reason-

are within

Craz wWatey Basin,
e land overlyaino

nd FICO

ror the develiopnent

which overlie
;:y the State
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lease is what it says it is: a lease of a situs on which to de-
velop water to which bthe lessee is already entitled. In fact,
groundwater 1s not such an unrestricted resource that it may be
the subject of unfctitered private ownership.and saloe. Ground-

water may belong to the owner of the soil, but the only ownership

i o o ) pout
—— o

which the owner of the 501l enjoys is the right to its reasonable

nuse.,

oo O N O

e e s WP i1

1t i3 eszontial to keep in mind that Petitioners' uses
0of groundwater are within the Continental-3Zahuarita Subdivision

of the Santa Cruz Groundwater Basin so designated by the State

L

f 1t follows that such a lease in no way constitutes « "sale.® ‘The
Land Department on June 8, 1654, pursuant to s.R.S. §45-308.

fact or even the existeonce of the Sahuarita-Continental sSubdivi-

| &

sion. A "groundwatoer subdivision® e delfined by statute as:

. . — ) -, e 1 » . o r Ty - L] ’ k
.« . an area of land ovorlving ags nearly
. oy e - o N . L ' 1. . i F A .
ag iy be determined Ly kaown ftacts, a

distinct body of ground water., It nuy
- xt'_- - 'M‘F' _j 1 d *1-_'}“ "y 5:‘-.*‘.;“”? - f -
consist or any determinalrle pvart of a

F s

15 groundwator hasin.  {:

l Yet nowhere i1in 1ts Petitior or Memorardum does PICO mention thais

%
i
i
E
i
The Meaning of "Criticdl Arca" l
l
i
E
|
I
i
i
|

mphiasis added.)

20 A.R.8. 545-301L(6)., Thus, on the one hand the oxicitenco of the

--—-«Jh{a_-p“vu-h Bl b 5y r el - P SR Nl TP e Hgareef il S gl =l v ey A

21 ‘ common supply is determined by nydrolegilcael facts.  Hut on the
E other hand, thoe existence 0f a critical witer arc. ., which forms
X

by

23 the foundation of YiC0's entire argyument, 1s detersined not Ly

i

24“ aydrolegical facts, but by agricultural facts. A "eritical

i ' ki el R T

25 Il croundwater arca’" 1s Jdefine @ iy stuatute as:

26 c e .oany grovie ar o basan ao defnod
1. e L ' o) - - : . “-Lr-“‘-ir 1w '-: R, ..
y | SATAUY AP o -0r & ¢y Jdeagnated sabaiwvis o

o 'Ir -

¥ R
- PN -
Py

thoereof, noo Having affriecient agroundwa

' . -

| te provide a reasonarly sale supply for r- i
28 ;w | TTuition i Eug cultivatid Tands in the '
2 -

| sor—
20 Ti boa copy of the-aotficial Map of the State Losd Commissionsr

- At
31 I as so designated, was previougiy--saonittod- too thio Jourtg by
i Poetitionor, Duva. lorporal ion 10 connection with 0% proevious
e ; ' P : Y - r : : "y v e g ' L BT . e oy w §* ¢v o N B o w § ke T * * TeoL L PR |
200 action Al ngt trma Myninn {,‘fmmf;f_ir‘*_f ,ovarver g Invegtbaaont LOMpLIny v,

{EESS S ANVS Sahwarita Zontinental E:;t.z‘-i,.adi*; taton of the Saati Cru? bBasgin

o s

: h

E Ll §
|
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the State Land Department, et ai., No. 104875, and appears as
Exhibit "B" Qf the retition for Leave to Interverno of Duval
Corporation and Duval Sierrita Corporation therein.

=

‘wasun at the then current rates of withdrawal.

{Emphasis added.)

e

A.R.S. §45-301(1). The éssence of the definition of critical

groundwater area 15 not the extent of the common supply, butr tho

W 0 N O ¢ A W N

extent of irr:igable lands. This is aptly illustrated by the caoso

in Pima County. where the Sahuarita~Continental Critical Srea is

entirely within the Sanuvarita-Contirental Supdivision. The
critical area does not include the entire subdivision, but i«

does include all irrigakle lands within the subdivision. Therc

is good reascon for this. The purpose penind the dezignation of
critical ground water areas and ncarly zll statutes and regula-
tions relating to critical groundwalor oreas nave to do soloelw
with regulating development of now agrocualture within tho crit_ocal

groundwater arca. southweszst tnguneering Co. v. brnst, 70 Loz,

Nl N ey i g Sy r-rdﬁn o i s - s, St Joge sy ¢ - A Pl g e gy - s bl . W TR

403, 410, 291 .24 764 (1955, Industrial and otrer wellos are
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i expressly oxemoted Lrom the statutory wroscriskiconsz relot s Lo

F “m#‘ e sl T K bl L ¥ 'l-lll-lll'|lr'-nlL

¥

critical groundwater areas. A.K.5. §45~301(3;, and 322. wiuvre ot

e —

I ig apparent that landas would not Le suitable tor agricultural

L L T A ot

purpcses, there 13 nec ra2ason Lo unfecessars 1y expand theoe boun-

darics of the criticuel arca to include suach non-irrigaonle Iands

T 1 TR L AN .y A AT~ 2 1 AT 1 KA PR o T T BT A, Ty

The “Oanlng ol "Off {he Land”

gl vkl ol 1 il i P . iy Ly

el L oy, o - s 1 x ki

FPICC's contention is simples Pima and the other MINLie
COMpPAaniLes tfaﬁﬂpqrt vater ocut of the Lrltl ral area; thoreforc,
thev are violating ﬁiie reasonaile use doctrine. This is a gross
distortion of the reasonable use doctrine and of the dewisions
of this court; and it is wholy

This court has novor eondonned

tranaportatios of water cucside o critionl area. Hor can o suoh o
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proscription be inferroed from any decision of this court.

l;-qi' iy

What the dochtrine O reacsonanle dse and the oo i ions

S PP M ——— - - e -
- R, Pl — S vy g W i
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of this court do proscribe is the transportation of water to lands

b

- away from the common sipply, t¢ points where its veturn to thoe

LR J

common supply is prevented.

ey, syl el gl ity

The doctrince 9f reasonable use was adopted in Arizona

A | e et WM . P . At 1, e TUATI ET i - TH SEM rm

in Bristor v. Cheatham, 75 Ariz. 227, 237~38, 255 F.z2d 173 (19533},

ki eyl ge=-

reversing, 73 Ariz. 225, 240 VP.2Z2d 185 (1352, Recounizing that

o, A LR Y T g

the principal difficulty in applving the reasonabkle use doectrine
was to determine what was a reasonable use under the circum=—

| stances and observing that "{Wlhat 12 a reasonable 1s¢e must

depend to a great extent upon many factors, such as the pPersons
involved, the nature of their ase and ali of the faors and cir-

reasonable use in the followiny language (75 Ariz, 4t pp. 237-38):

This rule does not prevent the oxtrao-
tion of ground water subhriacoent to thoe sov.

SO long as it 1s taren in connection with

E

u cumstances vpertianent to the issue," the court adeptad tne rule of

ekl VI, 1 b A | oAl ol S opirgs el Tt R gt e AP e [T
L] 4 t__

YO WNnio

f,a.._ H.,J‘;niu W e e I

el bl
sneficial entoyment of the land o3y
1t 1s taken. If 1t is diverted foyr the pur-

£ o Pty kil el I = ok o e i A S P - ol sl g b . ' el el SRR L. gppe T en: - - o R e i e Pl e -Jled e " AT -y Al Kl AT Ay

' pose Ol Ia “i:ﬂ.g reacsonable use of the ifand
% e A A e

from which it is taken, there 1s no tiabil.ty
incurred to an adjoining cwner for a resuiiting
damage. As stated in Canada v. Cityv of Shawnes,
SUPLA:

' ¥ k% * +he rule of reasonable ugce as
anplied to percolating waters-"Qoes not ]
nrovent the propor uscr Ly any landowner 0 |
of the percolating wazters subjacent to his
soll in agriculture, wmanufacturing, Lrri- :
 gation, or otherwise; nor does it prevent *

“any reasonable development of his land

n P e o TR TR R T e L e o

I by mining or the like, although the under-
ground water of neighboring proprietors
may thus be interfered with or divertad;
but it does prevent the withdrawal of
undercround waters for distribution <r
sale for uses not connected with any bence-

R
o

ficial ownership or enjovment of the land

r——-—— Ll s
whenc: they are talken, Lf 1t thereby re-

PP, euraeA L B apriing ity . el ik mnln . apls

sult that the owner of adjacent or

| neighloring land is interfered with in

E his right to the reasonable user of sub-
surface water upon his land, or Lf hiz
wells, springs, or stroams are therehy
materially dirminished in flow or his land
‘g rendered so arid as to be less valual:le

FCTL000236
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1 | for agriculture, peasturage, or cther legit- ;
h rmate uses.' (Emiphasis addod.) |
- §
3 i bmphasis was placed on limiting the use of the water )
I |
4 i to "purposes incident to the benvficial enjoymant of the land
3] l from which they are obtsained.” 5 Ariz. at 236. However,
| ' .
6 | Bristor did not specifically define the termm "off the land" or !
| | | | - :
1 | ’ » " ' :
7 "the land from which they are obtained" or similar phrazes. |
8 | Bristor v. Cheatham was decided on a motion to dismiss. The court
9

had no evidence before it. Having no evidencs of the physical

S ean TR

Y
Q

facts as to the location and limits of the coirmmon groundwatcy

Pk
Pk

by

basin, the court did not attempt to define the terms such as "ol

Yok
N

the land.™

bk b
a0 W

FICO reads these terms in an absurdly literal manner.
Throughout 1ts Potition and Moemorandum and in the Pima County

pued
n

action, FICO repcatedly cmphasilzes that the groundwater pumped Ly

Pima and other mining comwanies i3 not used on the well siteg

[
&Y

poad
~J
r+H
=
O
=3

; P : . ' , o D e em o - g gt s T SR 4 3
wihiich it ie¢ taken, thoreiforo, 1t 1s used "orf the land.

povesd
&

t . . " v 4 " ' = - -, -' il - . ey Y J‘--' v e g Iy "{ .o S T " " " -
.I This 1s absurd. Off the land” mwcans, arnd Son Oniy omean away

$ )

pard
O
M
3
3
3

the common ;apnly.
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It takes no extendod argument Lo convince a reasonable

21 | mind that the term could not mear away from tie well head where %
22 || the water was extracted from the qround.' Practically cvery drop
23 i of water pumped ﬁverywﬁere Qﬁm?ﬁﬁthmmqgt“ba_transported'ﬁome A1 8- |
24 | tance from its source in orxder to be put to a practical use. 5 §

{

rancher cannot be expected to water hils cattle at the pump, and
a farmer must be permitted to transmit water for Lrrigation to
places away from the situs of its well. FICO iLtsell transports

1ts water over distances of several miles. In fact, the decision

i iy aniinkieieik ol i, Sl A A L =S A N, . bl -

of this court in State ex rel. Morvison v. anway, 87 Ariz. 206,

Wby i L b

349 p.2d 774 (1960}, decided after Bristor, clearly demonstcrates |

At it i Fr v il vininplaliliiiby (il Rl

31 [ that under the doctrine of reasonasble use, waior may be used on §
. :
| : . . | . ? *
32§ all land to which 1t i= zDubjacont, nol mercly on well site travis |
:
| i
S .
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’ alone. In anway, this court upheld the right of a farner to

T
e S————

i
f
i
i
“ transfer groundwater from wells locored on irricated lands for

” use on other lands not previcusly irrigated. ALWAY mares clear

§

i that the mere distance from the pump to the point of bencficial
J . ’ . . . \ 1 - . )
i aprlication is not determinative of thne question of lawiclness.”
% FICO's use of tne term "off the land® is clearly

|

wrong. The doctrine of reasonable use only restricts the owner

to use within the same groundwater basin.

I The reasonable use doctrine regulres
that the exploitation rights of the
overlying proprietor be limited. It
permits him o pump only such water as

' he can apprly to reasonable beneficial
uses upon his own land, and outlaws, as
unreasonable, diversions to lands beyond

| the source basin. (Emphasis added.)

Casner, American Law of Pronertw, Volume

N =———— R PO .. J
g 6h, v. 196.

L R Lo SN e el g alE? -+ inb . ‘=l 1y ST el ™ U =g T o Wy Sl e P %y g s oy gt e i Y aenliP Wb A ol 4ol Py g e
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| This is the law in Arizona. T+ rcan boe soon L0 Lho

| Anway decision and in Bristor, the Jarvis deedsiong, and the cas

ey N i iy af g Sply. o pprl

Z
|
.3 “ |
|

i cited in the Jarvig declsions.

willatgrrmn b vy Sy,
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Similarly wihcer. this court subsceauently aodililcd LS

- injunction in Jarvis ta permit the City of Tucson L0 rerire 2

i y T AT 4_ ' L. A . - 3 e - $- 3 ] N I I, R PP

i parcel of land from cultivation and to transport water lrom the

i Avra-Altar Vallevs in amounts represcnting the historical use on
! such parcel to the City, this court svecifically permitted the
City to pump such wator from wells located on parcels othner than
| the parcel retired from cultivation or from

- « +» «» Other wells within the Avra~Altar
‘ Valleys overlving the Marana Critical Ground-

A e e o Ty el g el i, W P TR o et e g A VR T W e T fr

water Area . . . . DOrder modifving injunction,
Cause 9488)
. The court cited many cases in Jarvis 11 in support of 1its
statement of the reasonable use doctrine. Although none of these
| cases expressly define expressions such as "off the land,” "the
t land from which it 1is taken," or similar phrases, wherever such
a definition would have been relevant, the cases tacitly define
such land as the land cverlying the common supply and not merely
the well site or other parcels of land arbitrarily defined by
property lines. See, e.g., Horne v. Utah 0il & Refining Co.,
59 Utah 279, 202 Pac., 815 (1931); Glover v. Utah OIl & Refining

ik -
S sl i e g ol ey T Wl L e o

e i A it 1 A b e S ' s 2
Co., 62 Utah 174, 218 Pac. 955 (1923); Silver King Consolidated
Hining Co. v. Sutton, 39 P.2d 682 ULlah (1934): Burr v, Maclay

g BT o il At e P i i A s -~ ) . . _ L WAL e o +~f;u‘-ummw:; :-
Rancho Water Co., 54 cal. 428, 98 Pac. 260 (1908); ClLt .ufhpaﬁ
pernardino v. crey of Hiverside, 186 cal. 7, 198 Pac. (1921 ;
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bvans v, City of Seattle, 74 oL, 7d 688 (Wash. 133%0; Kalz v | J
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Walkinshaw, 70 Pac. 6463

F P bt

iyl ki

Cai. 19502), on rehearing, 14 Pac. Ti
(Cal. 1903): Schenk v. C

1971): Forbell v. City of New York, 58 L.E. 644 (3.

i

gguse v. Clty of Klngstﬁﬁ} .23 S.E. 482 {(N.C. 1924}: Yolkm
City of Crosby, 120 N.W.2d 18 (N.D. 1963). -

ity of Ann Arbor, 163 K.w. 10¢ (Minh

[

L
N
%
-
L
. Hm -“ -h'*llh- !_! ‘.L - m- .

Y. App. 1900);

S0 Vo

-—

this court in the same case, and that holding should be re

a§

The nholding in Jristor reverssed a prior decision oy

o v
St 1T

conjunction with the disscents in the first Bristor opinion.

second Bristor opinion, dissented in the first opinion, and

stated:

« « » the only i1ssue before the trial court
was wnether the owner of land overlvyving a
supply of porcolating water common to ad-
Jjolning land owners may pump the water from
wells upon hiz land and convey it to .other -
lands for the Lenefit of the latter from

F -

whence i1t does not return o reglenigh e

common supply, if the supply available to

- the adjoining land owners from pumps uporn

the First

roeasonable use doctrinc:

1ng the do
that water
return to
thing i3 t
18 subjace
Wathin ohe

Land whioh

thelr lands draving water thercefrom 1is
diminished to their iniuary. (fmphasis added. )

e B
*

73 Ariz. at 242.

Similaris DeConcini, dissenting in part {rom

_rr Trv-
J Ry

i R B
"-.-‘.ln-:!' [ S -.n.i-‘*l--‘t:.r

Justice LaPradce, who helped form the majorit:y in the

Bristor opinilon, oxplained the prohibition under the

b et TS S TR

Under reasonable use there i1s . . . &
prohibition uron a use on other land or

at a distance away from the base of the

common supply if such alien use interferes

with the use or water of other property

owners. (Emphasis added.) 772 Ariz. at 255,

These dissents <all ocut a fundamental rationale support-
ctrine of reasonable use. This rationale 1s simply

shall not be moved to a voint from which it cannot

the common supnly. A shortnand way of saving the same

hat water shall not be used off the landg to which it
nt. put thils 15 not to say that water nay not be moved
same aroundwatr Ly sa or bhavin sabdlvision o other

overlics the coumron aoply and witlcoh has oo rught un

Ty
*
%
™
ol
;'.mm
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the reasonable use ! wuater frowm th common suiplv. <

it

hydrolcgical fact--the very one which gave rioe +o this lawsuitb

e R = e O e W

L ]

that water is not subjacent o any particular arbicrarily defined

parcel of land, but mnrust realistically be considerod subjacent
to the entire basin under which it vercolates. A landooner who
draws water, draws it nct only from his land but from 11 land
1rr the basin as do other landownoers when they pumn, That water
may be temporarily under his land 135 all that gives him the rig

and ability to mine 1t.

Jarvis Specifically Permits the Water Uses Made by Pet. vioners

o oy’ ot

‘“‘ﬂm

FICO places great rcliance o Jaxvis vo State Land

o g Sl sl - -#“ [ L I LTREN Ll |

tn

Department, 104 Ariz. 527, 426 v.2¢ 38% (196G, {(Jarvis I}, roy

the proposition that transportation out of a craitical zround-

water area 1s transportation "off the jand” and therefore pro-

NDibited. FICO's enﬁif&"argumﬁnt reste on the quotation whicn
appears at page 21 of its Memorandum as follows:

. » « That these lands are within a Criuvical
Ground Water Area 1s alona sufficient to
grant petitioners the relief sought since 4
Critical Ground Water Area is a ground water
basin or a subdivision thereof "not hav.ng
sufficient ground water to provide a reascn-
ably safe supply for irrigation of the cultl -
vated lands in the basin at the then current
rates of withdrawal. A.R.8, §453-301. Mani-
festly, a ground water areca of subdivision ol
a basin which does not have a reasonabl.: sate
supply for the existing users can only Le but
further impaired by the addition of othor users
or uses. 104 Ariz. at 530,

FICC misreads the case., A3 it appears from the very guctation

relied upon by FICC, the discussion in Jarvismi relating to

transportation outside the critical area did not involve the
18suc of whether there was transportat:ron "of! the land,”™ but

Only wiaecther the pl{i ratiff was damaoed l’ﬁ}" such transwnortat Lon.

ht

The tact that the transportation was "off the iand” was adwitted

and trorrefore not discussed. ‘The transportation of water made

T SO WaL s S Y aitiSs e il 3 "L,Vt? 33 £a:4° AT - TN 35 B IR B TV SR N S S C VT RN bas  a:idaci
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overiying a completely separdte groumi.ater supply. Whae the

court in Jarvis T decided is what the quctation relied uvon by
rICO ﬁtatés: singe a critical ground water arca by definition
has insufficient water for agriculturce, existing watos uses can
only be impaired by add.tion of other users. The issue of “off
the land” being admittod, damages wore prosumed from the ctatu-
tory definition of critical area.

Significaztir, FICO does not refer to tiils courti's

b=y

] rh- . ‘

decisicen in Jarvis IT, 106 Ariz. 506, 379 P.28:167% (18710, For

1t o was 1n Jarvis IT +that thig court was for Ehe Trrst bl oopne

fronted with the need to define "the overlving lando . L Jarvic

"

Sy

11, the City of Tucson was permittod to deliver woter from ite

coll fields located in bhe Marana COritical Groundwater araea oo

yan Field. This transwortabtion of water was legal because Ryan

Fliald overlics +he common sasin of wvataey from which the wabner

delivered to 1t by Tucson L5 Lonalr:

Tty lands overlic bt svwra-. Lbar Water Lasin
and geographically 1t lLies within the Marana
Critical Groundwater Areca so as to ﬁw*wbla 1t
to withdraw from the common supply {0r DUrpose:s
except agriculture. Tucson should not o nro-
hibited fifmﬁﬁviLrVui Boke ”ﬁtuf'tikiﬂﬁﬂﬁ;?*ﬁ¢d for
lawful purposes since the Byvan Fireld supply 10
) P “““”“;“TT,*““T,'
from the commeon basin over vhicn 1t ;Leﬂ and
el b A e ,
from which 1t could rwall* itrdraw water by
sinking its own wells for domestlic purposes.

106 Ariz. at 516G, 479 P.2d4 a* 173 (Emphasis adadg.

r

e ]

Admittodly in Jarvie I@D Rvan Field was situatbod within

gkt A AT bl

the Marana Critical Groundwater Aresn. However, it was ot the
fact that Ryan Field lay within the Cratical Groundwater Area but
e tact that Ryan Ficld owvorlay the wommon awin, wiiC: sade tha

— \ .y e b meeman b ek o b R T P TR SR,
delivery permissible.  his court statoed uneguivocally Lt 1ang

overlying the water bhic .n s ontitled to withdraw water {rom the

[T RPN S o R R L

common supply. Althouwar Jorovis I did not involve transzortation
Lo I 1ad overl "mg the common subnly bt outsiuue tha Cribroal
ﬂifwiﬁdhﬁltﬁt';ﬂffﬂlr Fhin o court neves tholonn went onoin bthe noext

cara jraph of b opinlon to stato that o fucenon coold deliver water

_
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Lo customers lying outside the critice! area of 24 ~ould mros fio:

HIE S L S HIRIEEE S S
such customers wore on lands f&f‘”lrw e common Lupply :
Jntil Tucson can establish that itr cun-aners §

outside the Marana Critical Groundatey LArea %

but withln the AVEEMZT?E?MﬁaTTE““THerJMEEE_- §
areas overlico the wat2r basin s0 as to bw en- :
titlewﬂgg wf*ﬂﬂra* ﬁﬁtﬁ rom it, iﬁg§5m£§5m'” §
no equitles wnich will relieve i1t of th. in- g

junction heretofore LS¢ ued 106 ﬂng.”ﬁr-Slﬁf | §
479 p.2d at 173. |

P S L S S -r -7 )

Such a showing has been made in wiils case. The Lands of the 3
i

.- | |

mining companics are situated within the sahuarita-Continent.al i
Subdivision of the Santa Cruz EBasin, so0 desicnatol i} e Stato i

Land Department as land overlying a distinct wody of groundwaters

It can readily be seoen why FICO does not once mention,

wll

Lt o e B A R e R Rt TR

much less discuss, olthor in the sody of ks Petation or 11 LES

st

Memorandum, tho statutory torms or meaning of the Lorms "ground-

water basin' or "subdivision" uf 4 groundwatoy basin. It Ly clear

< uy LI L N T _— - - . ..o P _ R i e g . L e 1f onw oo “w Fiy e
why PICO choosc: rather to comy:lata only oo woerr of M"outooos che

critical area' or "out of tha ocrivical groanodyalcs ared.

SICO nust talhe the sossiion thoe s thoe esagnation ad
boundaries of o "Cribivcal arvoundwater aron’ are all wmportant o
that the desioacition and Lo ndariazs of a "grogndvater basin” or 2

'Y

. : X * | T, e e . TR L R Y T IS . awy A -
subdivision tiroreol" aow reoavcagleons, 0F PRIO did ot assertd

SRR ATy TR R U0 DT el T ML B BTl e e e s e gy R A T, T S T T, T TS R L TR e R M Tl e et i o il -t e LR DR ot

i.—q:.'\.-

this position, i1t would e tarced to conocde thatl Petationers,
owr ‘ng lands botn inside and outsiac e couriaries of bBERC oriTes

=1 troundwater arvea have legailly vested, starutorily and constio-

e

A Ty i e T P S, LR gl b

W

tu onally proteotod propoervy cights Lo wae groundwalaer wnder iyl

-

F"l_'

such lands, so long as the uses are rvoasonabhle and are.upon Lands

¥

v a ‘ | B 1 . e e RO T . 1 I I A TS Cy e
cyvoariving bt Ccommon Lasin or surdvison' o suniily .
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of the factual, a‘.’r:;uitaﬂaf.:_;.ﬁ A0d legad nssues pendirns n Lf{"@

Pima County action demonstrates what a handy circumvention FICO
has devised. following ave

For exanple, some 01 the factual and

other issues which FPIC2 is attempting to short-circuit:

Retirement of Petitionerﬂ contend

Agricultural Landgs.

rhat they are entitled to the use of watrr from the common
supply on their lands overlying the common supplv. However,

the Petitioners have ac uulred and retired large tracts of

agricultural lands within the Sahuaritua-Continental Crltlcal Axrea

wn view of this Court's decision that Tucson could transport

water away from the common supply i1f it acguired and retired
agricultural land overlying the Marana Critical Groundwater

1n Bristor v. indi-

gl S ey el i abiai . o et AL,

Area. Further statements Cheatham. supra,

e il Al umlrnbiiel Sl

1&“"*
.

cated that the trend in regard to reasonable use that a

"property owner may not concentrate sucn waters and convey them

off his land . . . ." (emphasis added) 75 Ariz. at 236, quotiny

from Rothrauff v. Sinki ng spring water Co., 39 Pa. L2, L4
A.2d 87, 390 (1940). See¢ also, Jarvis v. Stats Land Dwruztment

;Jarv** IL, 104 Ariz. 527, 529, 456 P.z2d 3BY% {(19¢69; ., That thoe
doctrine of roasonable uze 1o often statred i this aliernate

i frer 1l lustrates it the doci it 18 0« 9 4} OB AN SRRV IC ) of WEPE
way Turther i1llustrates Dhat the doctoiney 1g not LSimpl.s 2 Vel

-

formula but one originating cut <f hydrological [acts and one

O be"ﬁppli&d in the context of hvdroiovical facts.
Pecharge to Critical Area.  With the exception of a

de minimas amount of #& or used for dust control 1n the Duvald

nine area, thae uses of all “*titlonerq are within the Sahuarita-

Continental Subdivision.

the common supply, Petitioners are entitled to the use of such

water.  However, as et:tloners have alloged in Lhe Pama County

action, only a small poercentage of tne water pumped by

Pertitioners s actyally consumptively used and the

. ' - - : ~ . - " ‘. - P - -t --Jl - B . .-'1-- . ~ . : i .+ 1 x e
Ls roturned Lo pornts within the eralioal 2o,

roemainder
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Continental Subdivision as the land overlving a disiinct body

of groundwater, i.¢., the land overiving the common ﬁuppiy,_
cn June 8, 1954, In reliance ©on such designation angd on the
doctrine of reascnable use, Pelitioners have spent hundreds of
millions of dollars to develor their maining properties. To

now hold that such designation is meaningless and that the

¥
! reasonable use doctrine has been guperseded would doprive the

gl

'without due process and equal protection.
i Furthermore, wore the court to constirue the groundwater

code, A.R.S. § 45-301 ¢t seq., as modifying the doctrine of

EPetltlenrs of their wproperty without just compensat:ion and

‘reasonable use go as to prohibit movenment of groundwater Ifrom

same water pasin, the statute ©¢r statutaes wwould e A uneonst: -

!within a critical arca to without, bhut te & point within Lhe

tutional deprivation ¢f both procedural and substanclive duoe

I
iprGCESS.

4 “ . ~y SRR v vy £ La, o~

The groundwater code waz intonded too-control sho ousc
|
Hvf arounduwzesr Sor irrigatioen, Sec A k.S, 0 30 S0l 05y {exemati o
1; O I. gl O 'Itl-‘if-ul \*J Ly 'lu-?.,.: r d s O o j—u Se e e I'i-j ':-1 e, o 8. F o T8 E_; .. % -l-f; A 7 1"1 & : v ..rt .--L A .;f ; Eq.- e JJ-uI-;b-" LWPTIE MU ...,"":1}
‘
R ‘; s £ l . - P " “’11 C e e e ! . l - ‘ E. - {' AR ,-_hl -y R S . v 1 w S Cety PR .. . f‘ R X
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*

|
areas are designated by the State Land Lepartment at the benest
of local irrigators; Z.R.S. § 45-303, any perscl whe Wwas notk

then irrigating, or who did not intend Lo irridate, «~oUuild have

. 1,5‘ - . . -
h R ﬂffﬁ&‘h i.w

me indication or the face ©fF g stalube LHat i

r =¥

. ‘ : - : . o 1 T S N S TT Do : UL L
¢ +he boundariecs of the oritidal arodas Wwould Lnoany wWay arnecy
X L ¥

¥

L j =

them. A holding now that the ooundaries of the critical araa

doeternines where water wilithdrawn from the area may or may not

be used would deprive respondents of procedural due nrocess:
the statute in no way gives porsons such as respondents any
notice regarding the importance of the boundary designat:on.

{1t is clear from the procodure reguired by the statute that
1 .

irricators contributed Lo the administrative doecision as Lo
| |

"*’Iha‘!:. laprds would be 1noiusoet 10 tae Sabusry oa- s nh s enital
i

FCTL000250

S T e LA b e -

O VAP W Tl " Fort 2 ¥ Y, S R P P AL T L T T T A TS R

e L ST o e P e or T O s A R

AR SRL N S B

. [ e, g e T
b T M T - T T T T e e g ] o e i TR A TGGE T e T " R Y T AR e, T L e "I W T TR PN T e O OO T Ty Pl A VLI Tyl g T Tl o e PR A B ! Vi sl g o R S ot

1= F e

h - o -y T
e el iy~ e by - i A TR R TRt e e -t P TS i vl -2 A S R S U . Bt Y R

Toim AN e el g by oy LW



i’
1J critical area. Tucre is ne showing that thi- designation is E
2 | anything but arbitrary in relation to respondents, since the 3
3 || statute 1mplies that only irrigated lands will be included in g
4 || such areas. If this court were o held that the code makes %
5 §| the boundaries ©f the c¢critical area crucial to the exercige of %
6 || respondents' property rights, respondents are entitled 1o z
7 it notice of such, before the bLoundaries are set, s0 that their %
8 || lands, overlying the commcn supply, might bo iﬂcluded i1 the %
g9 || area. Such is a minimal requirement of nreccedurazl due nrocess. é
' |

&

10 i| See Sniadach v. Wilson, 395 U.8. 337 (1%69): Fuentes v. Shevin,

L

12 | fact that A.R.S. § 45-302 and id. § 45-301{13) provide that

1

13 | only those landowners who are putting wate2r o a benefic:ial

L

14
15

11! 407 U.S. 67 (1972). This point is further emphasized by the
! use "primarily for irrigation" are entitle

I
'State Land Department for designation or alverati s .of the

.

16 | critical area boundaricecs. If the c¢odv s cunstrusd to affect

AL fE N e e - raalieg PG L AT -t S O T W e N - e L R T T DT ek

. ) -~ ¥ - n S e N TS - . e —d . " g — - )
17 || respondents ' use of water n Lthis Casyg, due profass reduiroes

18 [| that A.R.5. § 45-301(13}) be rewr)tten te invlode particivation

19§ by respondents, and roeguires that nohice he given that

%

g ! | Ay ‘ o il . - - -n - Sy - o I ¥ .r 1 I* - - .‘: E:' o r - ,,..ai . r -y - e b - Ty N PR
20 lre&pcndantﬁ property riugnts wiliil be affectod by such adomisis-

21 j| trative boundary cdesignat.ons.

g

22 | If the greundwater <oqe, AJNUE. § 40-301 2t seq. were

23 ito he construed by this court as moditiving the dectrina of

24 || reasonable use, as prohibiting use of groundwater Lakaen frodm

25 ‘within a critical area to a point outside the arca but within
26 | the same water basin, the statute would alsc denv substantive

§ -

27 || due process.  The manner in which the boundaries are designated

28 Il 1s arbitrary iuo relation to all water uscs except Lrrigation

29 | uses. The critical area as Lt uresently oxists Lears ao

- St TR AT R B o |
- L el Ayl el ¥ S A AT 7 e PIT L IEOR E Falbr T N  SI Mriy] il T " T A B 4 UL AR Ly Pl L, ik i e e

30 | relation to hydrological realities, but rather is an administra-

L e T B Tt T

31 {f tive desiynation influenced mostiy by irvigators dosiring o

32 ! ey tnciuaed within v area gt bLhe time of sty formation. L
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modifying the doctrine of reasonacle use in such 3

legislation as interpreted by this court would be vokine

respondents' property without compensation, and g

benefit not the public, but only a very smali grou:r

such as FICC. This 1s beyond the scope 0f a legitinate wvrercise

of the poliice power. See Pennsylvania Coal Co. s“ahon,

supra.
(1935} .

Panhandle Co. v. State Highway Commiusion, 611

»f landowners

This legislation, as construed, coculd not be said 5 be reasonak Ly
calculated to deal with the evil of decreasing groundwater

supplies and would arblitrarily discriminate aga zn;m respondents.

See .Nebbia v. New Yorw, supra.

IT1. PROHIEBITING THE PETITIONERES' UShE OF @ATER THROUGH

APPLICATION OF THE DOCTHINE OF HEASONASLE THE FARCTE

THIS CASE WOULD v ._JA 2 PE""‘"TI"I} RS' RIGHT T4 Ko

AL

THI LAWS AS GUARANTEED BY THE PQURTEENTH AMENDME T Iy THE

UNITZD STATES CONSTITUTION AND BY THE

i SM A Y
e e AW

L i0 L GONE CONE T LDy

THAT PETITIONERS AL PRESENT USLRE OF SROUND WATER FeOM A

—d

COMMOK

SUPPLY WOULL BE ARLITRAPNILY AND LURATIONALLY ULASSIFIEL AND

IMINATED AGALNST 1IN FAVOR OF COUlHoR USERS G GROUND WATEP

FROM THE S5AME SUPPLY SUCH A8 THE PLAINTIFE IN TH

V. T¥ THE GROUNDWATLEE CODE, A.R.E8. § 45-301 ¢t seq.,

15 CONSTROUED BY THIS COURT AS PROHIBITING PETITIONERS'

VoS OF CROUNDWATER ON THE SROUNDS THAT THE

CCLE MODIFIES THE

COMMON LAW DOCTRINE OF REASONABLE USE OF PERCOLATING

THE GROUNDWATER CODE, AS THUSLY APPLIED,

RIGHT TO EQUAL PROTECTION OF THE LAWS AS GUARANTEED BY THE

FOURTREENTH AMENDMENT T0 THE UNITED STATES CONSTITUTION, AND BY

THE ARLIZONA wSTITUTION, IN THAT PETITIONERES, A& PRESENT USERS

OF GROUNDWATER, WOULD BE ARBITHARILY ALD TREATIONALLY CLASSIFIED

AND DISCPIMINATED AGATNSLT, AS COMPARELD WITH OTHUR UFRERS OF

GEQUNDWATES =0CH AL THE TLAINTIFFE N ThHlo JASYE.
Th: Four toenblh Aamendrmoent oo phee Uy e at e

CROTECTICN

GROUNDWATERS,

WOULD VIOLATE PETITIOHNERS'

FCTL000252
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Constitution commands that no state zshall daeny egqual rrotection of
 the laws to persons within their jurisdiction. Secticon Thirteen
of Article Two ¢of the Arizona Constitution is a DYOVLLIONn with

a simnilar command. Schrey v, Allison Steel Mig. Co., 75 Arisz,

282, 255 P.2d 604 (l1923).
For purposes ¢f the Fourteenth Amendment, a judicial

decision is "state action." Shelley v. Kraemer, sunrz.

T - rm Tee i, i U 8 el = i e Tl Bl 8l S e il el o P A L ity ey P W el iy e [l et R, bl PRy W L DG

A holéing tnnat the reasonable use doctx lﬁe prﬁhibiﬁs
respondents' oresent QMQG* uses weuld be state actl alﬁﬁiﬁh
Unreasonably and arbitrarily discriminates against respondents
in favor of FICC. Whereas discrimination per se is not illegal,
 there must be some rational basis upon which the distrimimaticn
1s based that is designed tc Jeal with an evil which 15 within
the legitimate power ci the court, or in the case of a statute,

r

- 1 - # i ‘-l - .
wWnlich 18 within the 1o

*J"

rtimate exercise of the wolice wower. If
tne person discriminated against can demonstrate that there are

no fair and substantial differences between the Lwo classes, but

e FI T gl mmwmmw'ﬁgmm.wm*m_mﬂ..._1,_.

that the distinctions between them are artitrary, illusory, and

indiviously discriminatory, he hag been denied ooual srotection.

e

Reed v. Reed, 404 U.8. 71, 75-76 (1371}; Truax v. Corrigan, 247

f
i
i
}
U.S. 312, 331-41 (1%21); Southwest Ensine ring Co, v, bBrnst, !
79 Ariz. 403, 410-12, 21 P.2d 764,'769-?1 (1955) . |
A decision by this court that, within the same water
basin, the reasonable use doctrine prevents respondents' water
uses but permits FICO's (assuming this court wouid so hold
without a trial to ascertain facts to which the doctrine should
be applied) would creatc such an arbitrary and disgriminatory
clagsification. Without the facts, such a holding could not
pousibly be said to be reasuvnable, nor f::{;::uld?t.;c::t'a Judticial
clessificatiorn have a rational basis.  Sach wmul& aié;wﬁéﬁgt
r:a;t*a::::efgdurgi‘zl AUC DNTOCESS,

ih’! ' ._L"" | ¢ g, ;L! "~ . wr - - T .1 . Tty ) : & £ . ' ¥ . -
Moreoter, shenlu this enurbt mola that the groundwater ]

.
MR 5
,i
‘h‘ l""JI } ;
LLL UL
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& 5 interpreted, would deny escal srotection of the
responacnts. As stated adbove, the lovation of the
Courlnwztal critical area boundary 1s cenoletely arbitrary

with respect to res: ondents:

the locati:

tc the hydrological realities of the wat

boundaries were set by irrigators and. the State. Land

The purpose of the statute 1s to generally deal with the pr
of diminishing groundwater supplies in Avrizona dye o inereds
reliance on groundwater for irrigat.on and to cailect data
relative thereto. §See Southwest Engincering Co. v. Lrnst,
Ariz, 403, 421-24, 291 P.2d 764, 776-79 (1985%) {rhelps, J.

dissenting).
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‘wells and ditches on the acreage regu.red ko ’
be withdrawn from cultivation will be ﬂﬂs#saya |
to the same oxtent as the ca**ac'trf sne of f 1-‘,3{.:{&; i
fire and war: ai &.lthom;h he economic 11'%.,. acte
a2y be somewnat allieviated py the fact thao f
<he loss may extend over a ”iflud of time. st... §
1t is inevitalble that such loss will occcour. o
classification which tends LG prevent such an |
economic lossg to the community and the stzte
cannot be said to be without rational basiz an.
therefore we cannot say that this classifcation
based on such consideration is either whircical,
capricious, arbitrary cor unreasocnable." 7% Ariz.
at 4li~12, 291 P.24d at 700,

;

In the case at bar, however, rezpondents ora wresent

~ -ﬂn-.u.....-..-

water users with suosstantial capital invested in the devoelopment
of their lands over the water basin. 7To¢ denv their present use
of water would bring about ocne of the verv evils which the

Exrnst Court held the legislation was intended to prevent: eco-
nomic disaster to present water users, and eoonoiic wvast. TQ
prevent Petitioners' water use whii& sormatting FICO's weuld

pe a classlfication among present water uscrs., That the respective

[ R
[ T N —— .

uses are on one side or the other of the critical aren bouundary
1n no way can be said to bear any rational relati:onshin Lo the
control of the declininyg water tablce Ln the basin, The claszif
cation 15, therefore, arbltrary and Llrrational and thoe leogislo
tion, were 1%t to bo construed this way, would deny Petitioners

egual protection ¢f the Laws., ConnGll Ly v. Union Sewer Pine Cu.,

e B, 1 ot . - o —m.yr--wmw

164 U.5. 540, 558-64 (1902} : ruux V. Qﬂithan, ﬁuggaé'soﬁtﬁf'

- . -1. " i - A A 5 o > i
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AFFIDAVIT Cr BURTON M. APFER

STATE OF ARIZONA )
)} 88,
County of Maricowva )

BURTON M. APKER, being first duly sworn, on oath SAYS

I am an attorney for American Smelting and Refining
Company ("ASARCO"}, one of the Petitioner-Intervenors herein.
I am personally acquainted with the commercial leases which
ASARCO holds on state lands in connection with its mining opera-
tions in the Upper Santa Cruz Valley, because I have for the past
several years negotiated renewals of said leases with the Stute
Latnd Ceopartment as the orior lcase terms have explred.

Althougn the rentals may oxceed the fair market value
of thoe property, the leases do not grant tnc l&ﬂﬁé& muniments
of title. The commerxcial leases on starve Lands whion ?i&iw'u
neen rssued bto ASARCO for woasto disposal rurpusos are for can-
VO LQYMS only.  The leasos eRpressiy pronible ;'1#5;1:.;“3{1@;"1*' atigd .
sublettinag.,  The leasos reculre the wadte Jdunps o hoe bencrad
L such o rashilon as Lo pormat Uhelr pOssiole uhe Ly che fature
oy tne State Lana Depar 'mer-:_.t‘ _‘_fc_:;.‘:fr homesite LULTOBL5. The louses
require the lessee to acconurodate the ?ﬂ??,“”ﬁﬁﬁg}i?E;?_by the
State of materials from the waste dump to tﬂird persons for
CORSLYRChL LN pUYRG3es.

roam informoed and bolieve that thio stato commercial

leases held by the other vetltilioners are issued upon ﬁimilar

M{/

Tau 1.

Forms and conditions.

e

Aplwr

-

SURSCRIBEDL AND SWORN to beloro me trlﬁ 18t day of
January, 1974.

lr. 1 "l -, ' ‘\ - a an
VN ‘( ilv N,

5
-—-IJ—-:-.- » B Tt Aoy - T

My Uorgnisslon FExpilren:

.. : ) . .
*‘ * . = . ! . L. - . . L
™ i - Er i T . . -H ! . 2%F .. - L Y w. - "'_ .J-?i'l 5

bl iy el by e g e N e Rl L u, S [F R, I e e TER L BT R e R R
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STATE OF ARIZON:A )

) S€E. AFTIDAVIT OF FHOMAL CHAR :ﬁi
COUNTY OF PIMA ) HOhse CHANDLER

THOMAS CHANDLER, beinyg first duly sworn, ugpon Lis oath
deposes and saysw: - |

That he personally entered into discussions with the City of
Tucson relating to the possibility of the mining company .
defendants acquiring scwage effluent produ:ed.by the sewage
disposal plant for the City of Tucson; that such discussions
commenced over three years ago and were had with Fraank 2rooks,
who, at the time, was the Director of the Department of wWaters
and Sewers for the City of Tucson, and who, at the present time

and for approximately ten months last past, has bLeenr Assistant

: . | . : .
City Manager of the City of Tucson; that your affilart was advised i
$

. | o . . :

by the said Frank Brocks and octhoers, and upon inilorimnticn and !
belief states that the City ol Tucuson is bound. by contrast to ;

cmiLLQEr the bulX ol the scewaye cftlaens produced by the ity 'z

sewaye trea tme‘;}t and disposal slant whiich produces approxXximately
33,500 acre feet por annui btoo Lhe Dow Chenircal Company, and that
the City of Tucson 1is ;_.,;;t.“?:-::;i'f:&nti}? nvelved in litigaticn with tne

Dow Chemical Company in which the Cilty has taken the sosition that

e AT o S, e A L, o g T M S 2w N S Wi A i - g 1 il W P g

the Dow Choemical Company 1s bound Ly 4 contract o recelve and pay

F
1

ek, - e

gy

for the bulk of the efiliuent vroduced Ly the Clty sewade treatent

and disposal plant; that Dow Chemical Company takes the position

A AT npge JTA

in said litigation that it is not so obligated; that the contract |
apove mentioned @xpiréﬁ Ly itﬂ terms i carly 1975, %

Affiant states that at no time during the discussions above {
raferred to did the City of Tucson ever make any specific pr0p0$aL{

Lo said mining conpany detendants that would have enabled the

mining company defendants Lo contract for sewage effluent; that

B

g
!
}
frank Brooks advized your atfiant that the City of Tucson studied ‘
alternate uses of scewage effluent Lo daotermine the begt loayg termm o

¥
L
use of offlucenat on terms of asln widoe waloer rosouccCes manas Jement %
-
:
¢ TN
\ 2 5{'1 j !
- !
Lll——-l ‘.‘#,HM
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and not because the doiendani mining compunlies cxprosse’ no roal

Lntoerest in contracting for the efflucnt:

That for over three yeav: the defendant mining -ompanics have

ind:cated that they weuld agive careful conzideration to any

speclfic proposal made by the Clty of Tucson for the mininu

company defendants to dacquire sewage offiuent;

-

That Frank Brooks advised your affiant that the City oo
Tueson would not decide wihiat use Lt intended to makxe of the

cffluent until & report Xoown as the T01B report retsting tuereto

was completaed:

et

a
. |

That said 701B report was conploted in asproximately April

-

f:' ‘1 i ”-:’..\ - ,
A . j’ 5
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That the gaid Froenk broeoiis walvicsd afviapy An ond diiowss
sbove referred to that in his opziwon b -woalid tako
12 months from the dave that the Tty waz ady Lzed that the 5Lnes
were willing te contyract [or the o ofluent onefore one etfiluent
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could be deiivered, bDul thabt oo swoald recgmpend o Lhc HMayor an
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Cearaet o that b groed ool ooy darde e By LRIy vy 2D o wmontas
- - - 2 -
- -~ - " S # * K . i "
Lo e datce an ggrocinet Seayr D0 i TR IR SO U

Pl o
{.
2
Js
{a
A
LY
f
¥

o
=1
{

sid effiuent bofore Lt ol that your airbirant wWas

further adviscd by Frank Brooks that iy study of the aaore oot

cost for delivery of the o« ffluent bo tno wirning CONEINY

.

de fondante was tentative in noture and further thet capits)

canenditures reguired would, mwhole wr in part, be sdded to the

¥

cost to the mines of acquiring

L ]
-t

sxpenditure required to aluer the treatment process to wake the

c£ilucnt of a qualikty necscssary to be useful to the minss in their |

me Lollurgical procoss;

That there iz annexcd te this oXxXhibit poriions of the

i » o
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the efijucnt, including any capital
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deposition of Frank Brooks taken on lovember 0, 1972, and
referred to in the affidavit of counsel for che petitioner.

Further affiant sayeth not.

= Ol

THOMAS CHANDLER o

STATE OF ARIZONA )
| } 88.
COUNTY OF PIMA )

Subscribed and sworn to before me, the undersiguaed Notary

Publié} this 17 day cf Januvary, 1974, by THOMAS CHANDLER.
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STATE OF ARIZONA )
) SS:
COUNTY OF MARICOPA )
| Craig Swick hereby certify:
Name
That I am Reference Libranan, Law & Research Library Division of the Arizona State

Title/Division

Library, Archives and Public Records of the State of Arizona;

That there 1s on file 1n said Agency the following:

Microfilm of Farmer’s Investment Company v. Pima Mining Company et al, Arizona Supreme Court Case

No. 11439, Answer of Intervenor-Respondents, January 18, 1974. Pages 195-240.

The reproduction(s) to which this affidavit 1s attached 1s/are a true and correct copy of the document(s)

on file.
@ ‘ )
ignature

Subscribed and sworn to before me this } a_/ ’{/ EDQS
Date

Signature, Notary Public

Notary Public State of Anzona
Maricopa County

Etta Louise Muir

My Commission Expires
0411372009
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